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HEADNOTE:

The trustees of the British Museum considered iandisought by the heirs of F that four old mastevengs in
the museum'’s collections had been the propertyasfdhad been stolen from him by the Gestapo ddhniedNazi oc-
cupation of Czechoslovakia. The trustees were syhatic to the claim and asked the Attorney Gerterpermit the
restitution of the drawings to F's heirs on theugibthat it was morally right to do so. There wagsinciple which
permitted the Attorney General or the court to atite a payment out of charity funds where thers avenoral obliga-
tion to make such a payment, however, the AttoBegeral was concerned that the prohibition in eac3(4) of the
British Museum Act 1963 nl on the disposal of ot§@omprised in the museum's collections prevethtedpplication
of that principle to authorise the restitution log tdrawings. By a Part 8 claim the Attorney Gehsoaght the deter-
mination of the court as to whether the trusteesdcdispose of objects which formed part of thdemions of the
museum where, by reason of the circumstances sutiog their acquisition, there was a moral obligatio do so.
The Attorney General also sought the court's detetion as to whether, in circumstances where thene sued for
the return of the objects, the trustees could ¢aniely on a limitation defence in order to effadransfer they believed
they were morally obliged to make. It was assufoethe purposes of the Part 8 proceedings thaidits did not
have a legal claim against the trustees.

On the claim-

Held, that the extent of the prohibition on thepdisal of objects in section 3(4) of the British Mum Act 1963
was clear and prevented the recognition of imptieckeptions; that there was no express statutompian to justify
ignoring on moral grounds the prohibition on didfioss; that since the word "disposition" was afitature of wide
import and did not exclude omissions, a failurdhmytrustees to rely on a limitation defence ineortd effect the
transfer of an object was as prohibited by seci@h) as a delivery by the trustees; that the drgsvimere part of the
collections of the museum; and that, accordingbymoral obligation could justify their restitutioo F's heirs (post,
paras 40-47).

In re Shipwrecked Fishermen and Mariners' RoyaleBetent Society [1959] Ch 220 distinguished.
In re Snowden, decd [1970] Ch 700 considered.
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Attorney General v Great Eastern Railway Co (188)pp Cas 473, HL(E)
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INTRODUCTION:
CLAIM

By a Part 8 claim form the claimant, the Attornegn®ral, sought the determination of the court dkedollowing
questions. (1) Whether, as a matter of law, whiegedefendants, the trustees of the British Museamsidered that
they were under a moral obligation to return arecbyvhich formed part of the collections of thetBh Museum to a
previous owner of the object or his heirs by reasfaie circumstances leading up to their acquisitf the object, it
would be possible for the principle in In re Snowdéecd[1970] Ch 700 to be applied to permit suobtarn (a) whe-
ther or not the object was one to which sectior) 6¢15(2) of the British Museum Act 1963 applieth? whether the
object was one to which section 5(1) or sectior) 6{Zhe British Museum Act 1963 applied? (c) oali? (2) Whether,
in circumstances where: (a) the defendants wer fewehe return of an object comprised in its edlions by the ob-
ject's former owner or his successors; and (bfdouhe provisions of the British Museum Act 196@ tprinciple in In
re Snowden might have been applied so as to psuwit return of the object, the defendants mighpgry on the
ground (and only on the ground) that they regattiechselves as under a moral obligation to retuerothject to the
person or persons suing them for its return, omgléad or to rely upon a defence based upon thégions of the
Limitation Act 1980 or some earlier limitation Aathich would or might be available to them and adf whether they
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could do so (i) with or(ii) without the approval tbfe Attorney General. (3) On the footing thatrfdtawings which
were looted from a Dr Feldmann in 1939 and whichensibsequently acquired by the defendants forragdpthe
collections of the British Museum, whether, in thent that (i) the defendants should consider tletres, by reason of
the fact of the drawings having been looted, uederoral obligation to return the drawings to thehef a Dr Feld-
mann, and (ii) the Attorney General should appraweh return, the In re Snowdenprinciple would hgatée of being
applied so as to permit the defendants (if therAttg General approved) properly to return the dngwito the heirs of
Dr Feldmann.

Sir Andrew Morritt V-C gave the Commission for LedtArt in Europe leave to intervene.

The facts are stated in the judgment.The courtivaitidirect or approve anything which is inconsisteith a sta-
tute: see Construction Industry Training Board toAtey General [1973] Ch 173, 187. The powerssihtutory
corporation such as trustees extend no furtherweat is expressly stated in its governing stafusesecessary and
properly required for carrying into effect the posps of its incorporation or may fairly be regardsdncidental to or
consequential on those things which the legisldtaseauthorised. The Berkhampstead School Cag&)1& 1 Eq
102 is explicable on the basis that the relevattitsg had become impractical. The court may takead view of
what is consistent with the terms of the statutahat aids or supplements those terms: see lhipvgecked Fis-
hermen and Mariners' Royal Benevolent Society [1€598220.

The existence of a comprehensive code defining wisttutory corporation can do in a particulapeesis a bar
to its having power to do other things in the saespect: see Hazell v Hammersmith and Fulham Lomtomough
Council [1992] 2 AC 1, 33-34. It is inappropridteconstrue section 3(4) of the British Museum @63 as permit-
ting any kind of disposal not expressly authorisa¥here Parliament has specified by statute wher@utiblic interest
lies, neither the court nor the Attorney General/ iake a different view: see National Anti-Vivisirt Society v In-
land Revenue Comrs [1948] AC 31.

There is a question as to whether the principla ire Snowden, decd [1970] Ch 700 operates pokithwe vesting
a power in the trustees and/or the Attorney Generaherely negatively by allowing the Attorney @eal to waive his
right to sue for what would otherwise be a bredutiuty. If the principle operates negatively thba Attorney Gene-
ral was simply choosing not to enforce a right thatstatute gave him and arguably was not actingrary to the
statute. Cross J in that case referred to the pmwerms which indicate that it is a freestandiogitive power rather
than a mere negative power not to complain. Charibceedings can be brought by persons otherttfeAttorney
General. If the "waiver of the Attorney Generaiht to sue" theory were of general applicationyduld obviate the
need for court or Charity Commission involvementriany cases where it was assumed or held to bessgesee In
re Royal Society's Charitable Trusts [1956] Ch 8d ko re Freeston's Charity [1978] 1 WLR 120. hi ppower is
merely an example of the Attorney General's chapsihto sue for breach of duty, the object dispaxfad breach of
trust would be recoverable by new trustees.

The Attorney General cannot bind his successotss uinclear, however, whether a person can bridigial re-
view proceedings to prevent the Attorney Generalgback on what his predecessors agreed: seedboudnion of
Post Office Workers[1978] AC 435.

There is a distinction between an enabling prowigioa statutory constitution and a restrictive.on& provision
enabling a statutory charity to do something pesiin the way of dispositions may be construedasmplying a
restriction which negatively prevents a dispositimm being authorised by way of a court schem8raywden power:
compare the Shipwrecked Fishermen case [1959] Ow&h Hazell v Hammersmith and Fulham London Batou
Council [1992] 2 AC 1.

Trustees have power to dispose of an object whinig part of their collections by way of a bonafiwbmpro-
mise of a claim to that object. Because of itpooate status the museum has power to sue andsteelden its corpo-
rate name. That power has to include a power figpcomise litigation in which the museum is involvedf the claim
had been made for restitution of an object comgrisghe collection of the museum it might haverbeempromised
on terms which included a disposal of the objecthigytrustees in favour of the claimant. In sudase if the claim
had been made good it would have been establisla¢thie object in question was not and never had bea object to
which the prohibition in section 3(4) applied.

If the Snowden principle is not capable of appimathen the same result cannot properly be acHiendirectly
by the trustees deliberately failing to plead atition defence which would otherwise be open them.
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Christopher McCall QC for the Trustees of the BtitMuseum. In In re Snowden, decd [1970] Ch 7G:€0
expressed his conclusions in terms which appliethaoities at large, not just to charitable trusts.

The court has no inherent jurisdiction to vary pinevisions governing the administration of a s@tytcharity in a
way which conflicts with the relevant statute: seee Shrewsbury Grammar School (1849) 1 Mac & @,333.
However, Snowden was not concerned with changiegemstitution of the charity but simply sanctioredne-off
transaction where the trustees and the Attorneyeta¢mere satisfied that it was not in the pubiiterest to abide by
the strict letter of the charity's constitution.hat transaction fell within the discretion of th&dkney General: see
Attorney General v Brettingham (1840) 3 Beav 91 baddon County Council v Attorney General [1902] AG5.
The application of the principle in such circumsts does not contradict the relevant statute lupportive of it.

If the Snowden principle is a problem for a statyicharity then it is a problem for every chargjnce all charities
are limited to stated purposes.

The Snowden jurisdiction is justified on the babkest in appropriate cases it is right that chasisbould be able to
recognise moral obligations because it is the pudaiceptance of moral obligations which is the amdntal on which
charity is based. It is contrary to the public iet# to say that there are some categories oftghanich lack the fun-
damental ability to respect the underlying tenétsharity.

Section 3(4) does not oust the Snowden jurisdidbiatnis a factor to be considered in determiningthlr in the
exercise of that jurisdiction theAttorney Genettaddld permit the trustees to give effect to theahobligation they
feel. A statutory trust is of particular force amdeparture from such a trust has to be justifighd particular clarity.
The test is very high.

If the Snowden principle does not apply it is npéep to the trustees to fail to plead a limitatiefeshce which
would give them good title to the drawings.

Guy Newey QC and Clare Ambrose for the Commissimriboted Art in Europe. The Shipwrecked Fishermen
case [1959] Ch 220 suggests that the court hasljation to make a scheme in relation to a stagutbarity so as to
aid and supplement the statutory scheme. Theisras€the Snowdenjurisdiction involves authorisingstees to act
outside the literal terms of the statutory frameworovided for the charity. In each case, howeRarliament must be
taken to have intended to have legislated in tiéecd of the Attorney General's role as protecfarharity. Accor-
dingly, the British Museum Act 1963 should be readmpliedly qualified to allow the Attorney Genlei@fulfil his
normal functions as protector of charity and toreise the Snowden jurisdiction.

National Anti-Vivisection Society v Inland RevenGemrs [1948] AC 31 is not incompatible with the position
that a statute should be read in such a way asttoef, and not frustrate, the public interest.

Section 15 of the Trustee Act 1925 confers a pawetrustees to reach a compromise "if and so farasma con-
trary intention is not expressed in the instrumentreating the trust": see section 69(2). Seac3i@) of the British
Museum Act 1963 should not be interpreted as dgntyie museum the power to compromise. No moreldlibbe
read as excluding the Snowdenjurisdiction.

Cross J in Snowden held that when considering velnéthsanction compromises judges should take at@juhe
moral merits of the claim. If moral merits areerednt to issues of compromise on legal merits #reysuitable for
consideration alone and in the absence of legatsner

COUNSEL:

William Henderson for the Attorney General.

JUDGMENT-READ:
Cur adv vult 27 May.

PANEL: Sir Andrew Morritt V-C
JUDGMENTBY-1: SIR ANDREW MORRITT V-C:

JUDGMENT-1:
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SIR ANDREW MORRITT V-C: handed down the followingdgment.
Introduction

1 The trustees of the British Museum were incorgatéy section 14 British Museum Act 1753 (26 Geo 22).
By section 9 of the same Act it was provided thattseveral collections, additions and library'tted museum "shall
remain and be preserved ... for public use toastgrity”. Subject to various powers of disposaiferred on the trus-
tees by subsequent enactments, none of whichsemifg relevant, the obligation imposed by secfiaf the 1753 Act
remained in force until the enactment of the Britiduseum Act 1963.

2 In 1946 the trustees bought at auction at Sothdbythe aggregate sum of nine guineas threenalster dra-
wings, namely The Holy Family by Niccolo dell'’AbkatAn Allegory on Poetic Inspiration with MercurgcaApollo
by Nicholas Blakey and Virgin and infant Christpagld by St Elizabeth and the infant St John by Malbhann
Schmidt. At about thesame time the Keeper of Pranthe British Museum, Mr Campbell Dodgson, aegua fourth,
St Dorothy with the Christ Child by a follower ofavtin Schongauer. This drawing was part of theubstimade by
Mr Dodgson in favour of the British Museum whiclokoeffect in 1949. Since 1946 and 1949 respedgtitrelse dra-
wings have been held by the trustees as part afdihections of the British Museum.

3 On 30 September 1963 the British Museum Act 1&68e into force in the place of inter alia the 1288 It
provided for the trustees to continue as a bodgamatte (section 1) and conferred on them powejjestto the restric-
tions imposed on them by virtue of any enactmetiefiver contained in that Act or not) to enter icvotracts and
other agreements, to acquire and hold land and ptbeerty, and to do all other things that apgeahem necessary
or expedient for the purposes of their functioree{i®n 2). Section 3(1) to (3) require the trusteekeep the objects
comprised in the collections at the places antiénanner there specified. Section 3(4) provides:

"Objects vested in the trustees as part of thecttins of the museum shall not be disposed ohémtotherwise
than under section 5 or 9 of this Act or sectiasf he Museums and Galleries Act 1992."

Section 5 authorises the trustees to dispose dicdtgs, objects made after 1850 and objects tmfie retained in
the collections of the museum. It also entitlesttustees to destroy useless objects. Sectidmh@ioAct and section
6 of Museums and Galleries Act 1992 entitle thetwas to transfer objects comprised in the cotlestdf the British
Museum to the trustees of any other of the spetifitional museums.

4 In 1970 Cross J determined that the court oAtterney General may authorise

"a payment ... out of charity funds which is motadisimply and solely by the belief of the trusteesther per-
sons administering the funds that the charity denra moral obligation to make the payment": see I8nowden, decd
[1970] Ch 700, 709.

5 In 2002 the trustees considered a claim advabgélde Commission for Looted Art in Europe ("CLAEM) be-
half of the heirs of the late Dr Feldmann that eafctihe four drawings had been the property of Bidfmann in Brno,
Czechoslovakia and had been stolen from him on &M1939 by the Gestapo. The claim was and igefditution
not compensation alone. At a meeting of the tassteeld on 27 July 2002 it was agreed that:

"6.4.3. Having regard to the cogency of the evidesmdduced within the context of what were acknogeeldto be
the exceptional atrocities committed during the3t2945 era, the claimants request for the retuthege drawings
ought to be acceded to if and to the extent peibiésby law.

"6.4.4. With the agreement of the claimants andpfdement for Culture, Media and Sport], this caseusd be re-
ferred to the Spoliation Advisory Panel for an apimon the appropriate action to take in respoaghé claim given
the fact that the claim is solely for restitution."”

6 Before the claim was put before the Spoliatiowiddry Panel the trustees sought the advice of seluand in
implementation of that advice wrote to the Attoriiggneral on 29 August 2003. The trustees exprebsedew that

"if the Attorney General were to take a positivewiof his powers to sanction Snowden-type actiarliation to
objects now comprised in a national collection aunbject to an acknowledged holocaust restitutiamtlhe would
offer a straightforward solution to the debatehia present case, in respect of which equity reguarewift solution."”

7 The Attorney General was concerned whether aateenof statutory construction the express praioibicon-
tained in section 3(4) of the British Museum Ac63%n the disposal of objects comprised in theectilbns of the
British Museum prevents the objects to which thabgbition applies from being disposed of underlinee Snowden



Page 6
[2005] EWHC 1089 (Ch), [2005] Ch 397

principle. To resolve that question he issuedrhg 8 claim now before me. It seeks the detertisinaf the court
as to:

"(1) Whether, as a matter of law, where the defateleonsider that they are under a moral obligatoreturn an
object which forms part of the collections of theétBh Museum to a previous owner of the objedhisrheirs by reason
of the circumstances leading up to their acquisitibthe object, it would be possible for the pifihe known as the
principle in In re Snowden, decd [1970] Ch 700 ¢odpplied so as to permit such a return: (a) whethaot the object
is one to which section 5(1) or 5(2) of the Britidluseum Act 1963 applies? (b) where the objechisto which sec-
tion 5(1) or 5(2) of the British Museum Act 1963pdips? (c) or at all? (2) Whether, in circumstanebgre: (a) the
defendants are sued for the return of an objecipcised in its collections by the object's formemawor his succes-
sors; and (b) but for the provisions of the Brittdhseum Act 1963 the principle in In re Snowden imigave been
applied so as to permit such return of the objbetdefendants might properly on the ground (arig @m the ground)
that they regarded themselves as under a morgatialin to return the object to the person or pessaing them for its
return, omit to plead or to rely upon a defenceedagoon the provisions of the Limitation Act 198Gsome earlier
limitation Act which would or might be available tloem and, if so, whether they could do so (i) waitiii) without the
approval of the Attorney General. (3) On the fogtihat four drawings which were looted from a [tdmann in
1939 and which were subsequently acquired by tFendants form part of the collections of the Bhituseum,
whether, in the event that (i) the defendants shoahsider themselves, by reason of the fact ofitheiings having
been looted, under a moral obligation to returndifavings to the heirs of a Dr Feldmann, and ki@ Attorney General
should approve such return, the In re Snowden iptmavould be capable of being applied so as tongie¢he defen-
dants (if the Attorney General approved) propeslydturn the drawings to the heirs of Dr Feldmann."

8 | have been addressed on those questions byaldonthe Attorney General and for the trustersaddition |
gave leave to CLAE to intervene so that counseétobehalf might address me. | accepted a shdness statement
made on behalf of CLAE by its solicitor. The Attely General,the trustees and CLAE all accept thaidt approach
the issues on the assumption, which CLAE does dioitathat the heirs of Dr Feldmann do not havéaat whether
at law or in equity, against the trustees for tegtin of the drawings or any of them. It musidul that in the terms of
section 3(4) | must treat each drawing as "vestdtle trustees as part of the collections of theeam®.

The background

9 The issues for my determination are, ultimatleére issues of law but they arise against a baakgrto which
the trustees and CLAE attach the greatest impagtantis right that | should draw attention to it.

10 On 5 January 1943 the Government joined witbthérs to make the Inter-Allied Declaration agaksts of
Dispossession committed in Territories under En€@uogupation or Control (Cmd 6412). The declarationtained a
formal warning "to all concerned" of the declar@ngention "to do their utmost to defeat the methotidispossession”.
They reserved "all their rights to declare invality transfers of, or dealings with, property, riggand interests of any
description whatsoever". As pointed out in noiet&d been decided "as a first step” to estalaisbmmittee of ex-
perts to "consider the scope and sufficiency ofetkisting legislation ... for the purpose of indaliing transfers or
dealings ... in all proper cases".

11 On 7 May 1944 the Government formed the BriGsimmittee on the Preservation and Restitution ofR&/of
Art, Archives and Other Material in Enemy Hand$iestvise known as the Macmillan Committee. It wasalved in
1946 because the chairman, Lord Macmillan, consitléirat it could do little until an internationaktitution commis-
sion was established.

12 In July 1944 the Bretton Woods Agreement Or@d61(SR & O 1946 No 38), in article VI, recommenddd
governments represented at the United Nations Moyahnd Financial Conference held from 1 to 22 19¥4 to call
upon the governments of all neutral countries ke immediate measures to prevent disposition delbproperty and
to prevent its fraudulent concealment.

13 It is evident from the correspondence and adbbeuments produced by Mr Neil Macgregor, the Doecf the
British Museum, that the Director and trusteesim 1940s were concerned for the plight of monumientsar zones
and works of art in enemy occupied Europe and neised that the scale of destruction and lootingistioric monu-
ments and private and national collections felh iatcategory which by the standards of the timeaxasptional and
required urgent mitigation during and extensivaesd after the war. Mr Macgregor adds:

"When the trustees acquired the drawings in 19461849 they did so on the mistaken assumptionditleatvas
in each case in order, and given all the facts dear that, had they discovered that the drawliaglsbeen stolen by the
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Nazis, they would have expected to return therhédr rightful owner in accordance with the declapeticy intentions
of His Majesty's Government, which they had helfgeshape. In the circumstances prevailing atithe and in view
of the professional integrity of the people coneen think it likely that the assumptions abotletivere reasonably
and honourably made."

14 In 1998 there was a conference in WashingtoHaocaust Era Assets. The conference endorsed 11
non-binding principles designed to assist in resglissues relating to Nazi-confiscated art. Aetc8 and 11 provide:

"8. If the pre-war owners of art that is found vl been confiscated by the Nazis and not substyguestituted,
or their heirs, can be identified, steps shouldatken expeditiously to achieve a just and fair soiy recognising this
may vary according to the facts and circumstanee®snding a specific case."

"11. Nations are encouraged to develop nationalge®es to implement these principles, particukslthey relate
to alternative dispute resolution mechanisms fsolieng ownership issues."

15 On 17 February 2000 the Department for CultMielia and Sport set up the Spoliation Advisory Pane
which | have already referred, under the chairmignehSir David Hirst. Its purpose is to assisgtiolants, museums
and galleries in the consideration of claims ancdetjmmmend appropriate action to resolve partioctlEms. On 8
June 2000 the trustees submitted evidence to thisédof Commons Select Committee Inquiry into Caltéfroperty:
Return and lllicit Trade. It explained that ifvere established that the museum was holding abjected by the
Nazis during the holocaust the museum would widintha way to achieve a return of those objecthéovictim's
family.

16 Thus if the jurisdiction to authorise the didfioa of objects forming part of the collectionstbe museum ba-
sed on the decision in In re Snowden, decd[1970F@his made out there are good reasons to thatklle moral
obligation needed to justify its exercise will stablished too. But that will be a matter for Ateorney General on
which he has reserved his position.

In re Snowden, decd

17 Before considering the submissions of counssldbnvenient to describe the circumstances anigida in In
re Snowden, decd [1970] Ch 700 in more detail. &lwegre two summonses before Cross J, one relatitigetwill of
Norman Snowden, the other concerning the will @r&hce Henderson. In the case of the will of Nori@aowden,
due to sales made in his lifetime, bequests oftéseholdings in specific companies had been adkbotein conse-
guence, pecuniary legacies and bequests of shiaresidue were much greater than the testator doaNg contempla-
ted. The pecuniary and residuary legatees werehsisities. They agreed, if the Attorney Geneeal ho objection,
that various sums should be paid to the specifiatees. In the case of the will of Florence Hesaolela manuscript
but unattested addition to the will was omittechirprobate. Under the will, as proved, the resigfiter payment of
various pecuniary legacies was left to charity galhe The administrators sought the approvahef tourt, if the
Attorney General consented, to give effect to tleuscript alteration. Thus, in each case, appregalsought for a
transaction in which charity would forego moneyatoich it was entitled.

18 The argument of counsel for the Attorney Geneamreported, included the following passage, @

"It has been a long established view that the AtgrGeneral has no power to authorise applicatiadheofunds of
a charity for non-charitable purposes. This pegi®blem has been put to counsel for the Attofaegeral for over
40 to 50 years. Each counsel has treated it as leler. In the present case the point of moraigalibn has been
raised."

19 In his judgment Cross J, at p 708, indicatet lteavould not be justified in dissenting from thaw unless he
was satisfied that it was wrong. He was so satisfi He said, at p 710:

"In the result | am satisfied that the court angl Attorney General have power to give authoritgharity trustees
to make ex gratia payments out of funds held omitetide trusts. It is, however, a power which @ to be exercised
lightly or on slender grounds but only in cases rghiecan be fairly said that if the charity wereiadividual it would
be morally wrong of him to refuse to make the paytrie

20 Cross J had eatrlier, pp 709-710, given fouraesi$or arriving at that conclusion. They may bmmarised as
follows. (1) As charity depends for its continuedstence on the recognition by others of moraigaitions to give it
would be odd if a charity could not likewise giviéeet to its own moral obligations. (2) Analogguewers exist in
other cases, such as the management of the prajertgntal patients and what is for the benefaminfant. (3) In
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sanctioning compromises on behalf of charitiescthert does pay regard to moral obligations. (4@ Attorney Ge-
neral has power to relieve trustees from theicskeigal obligations to make full restitution farlaches of trust com-
mitted by them.

21 The authority of the Attorney General so fougddnoss J has been exercised on many occasiores ¥7€. By
section 27 of the Charities Act 1993 a comparabthaity was given to the Charity Commissionerso f& as rele-
vant that section provides:

"(1) ... the commissioners may by order exercigestime power as is exercisable by the Attorney G@etweau-
thorise the charity trustees of a charity-(a) tkenany application of property of the charity, by {o waive to any
extent, on behalf of the charity, its entitlementdceive any property, in a case where the chttistees-(i) (apart
from this section) have no power to do so, butitfiiall the circumstances regard themselves agheider a moral
obligation to do so."

The submissions of counsel

22 It is common ground that none of the excepttortbe prohibition imposed by section 3(4) is apatile here.
None of the drawings is a duplicate, unfit to biaireed or useless. None of them was made aftéy 488 the person
in whose favour the disposition would be made isamwther national museum. Counsel for the Attoi@eperal sub-
mitted that in those circumstances the prohibiti@s absolute and precluded any disposition, whéthect or omis-
sion, by the trustees in favour of the heirs oflttte Dr Feldmann. He contended that: (1) thetowillrnot direct or
approve anything which is inconsistent with a g&t(2) the powers of a statutory corporation saglhe trustees ex-
tend no further than what is expressly statedsigdverning statutes, is necessarily and propeduired forcarrying
into effect the purposes of its incorporation actsas may fairly be regarded as incidental to asequential on those
things which the legislature has authorised; (3¢meHParliament has specified by statute whereubéginterest lies,
neither the court nor the Attorney General may takiferent view.

23 In relation to the first submission counseltfor Attorney General referred me to five authasitiel shall take
them in chronological order. The firstis In rer@Rsbury Grammar School (1849) 1 Mac & G 324. hlt tase the
trustees had in their hands accumulations of incionegcess of what was required to achieve thectbjaf the chari-
table trust. The question was how to apply themaviity upheld the contention that what was descrése8ir Samuel
Romilly's Act (52 Geo 3, ¢ 101) conferred suffidigurisdiction to deal with the matter, Lord Cotterm LC continued,
at p 333:

"it is of constant occurrence that the court isealsto inquire whether an Act of Parliament shalbpplied for. If
it is in regard to such a matter as this courti@purisdiction to alter, or which is already proed for by Act of Par-
liament, it is obvious it requires the authorityRdrliament in such cases to enable the trustesdepart from that which
is their prescribed duty, according to the rulestxg."

24 The Berkhamstead School Case (1865) LR 1 Eq@0@erned a school regulated, inter alia, by atsaif
Edward VI. Sir William Page Wood V-C approved aame for its further regulation which permitted tharging of
fees for all pupils, notwithstanding that the statorovided that some boys should be educatecegngratuitously.
While the scheme so approved appears to have loedrawy to the provisions of the founding statite question of
jurisdiction was not raised but the variation wastified because the original purposes of the &dtad become im-
practical.

25 In Attorney General v Governors of Christ's Hta1896] 1 Ch 879 the Attorney General propouhde
scheme whereby certain endowments, excepted freragération of the Endowed Schools Act 1869 (3B&/Rt ¢
56), would be made over to another governing badiuigmentation of the endowments held by them stitethe
provisions of that Act. Chitty J refused to do sble said, at p 888:

"I hold that it is beyond the jurisdiction of thewrt to sanction the Attorney General's schemabérface of the
opposition of the existing governing body. Théletis founded on Royal Charter, and is estabtidtne Act of Par-
liament. To whatever lengths the court may hawgegd has never assumed legislative authorityas never by a
stroke of the pen at one and the same time revalkalyal Charter and repealed an Act of Parliamdhhas never
ousted from its rights of administering the chdnliéetrusts such a body as the present governomsagheir will, and
that, too, in a case where no breach of trustasggd."

Later, at p 889, he observed that to establish austheme as that submitted by the Attorney Genething less
than an Act of Parliament would suffice.
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26 In In re Shipwrecked Fishermen and Mariners'd@&gnevolent Society [1959] Ch 220 Danckwertsprayped
a scheme conferring wider powers of investment thase authorised by the statute incorporatinghthety. The
arguments and his conclusion are evident fromaheviing passage from his judgment, at p 227:

"It is said on behalf of persons interested indharity that the court is empowered to make a sehenauthorise a
wider range of investments in this case, becausentitter is not really covered by the very limiggaver of investment
contained in section 11 of the 1850 Act. On theephand, it is said on behalf of the Attorney Gahthat that is not
the right way to construe section 11 of the 1850 #at although in form it is a positive permissid involves a nega-
tive prohibition and, therefore, to allow any wigmwer of investment of the trust funds would battempt to alter the
statute by 'a stroke of the pen' and the courhbgsower to do that. The cases to which | have beferred are far
from clear, but | think the general principle whietmerges is that the court cannot alter the satdtstby a stroke of
the pen and cannot therefore direct anything wiséhconsistent with the terms of the Act of Parient in question.
The conclusion which | reach is that to allow aevigower of investment is to confer additional poaef investment
and is not, therefore, inconsistent with but igiith of and supplemental to the powers of investmdith are conferred
by section 11 of the Act. On that view it woulddy@en to the court to allow what has been doneettlireg a scheme
conferring the necessary powers."

27 These cases were considered by Buckley LJ ist@artion Industry Training Board v Attorney Gerldf®73]
Ch 173, 187 where he said:

"It has long been recognised that, where a chariggtablished by an Act of Parliament, the colilitnet exercise
its jurisdiction in any way which will conflict wit the provisions of the Act (In re Shrewsbury Graami@chool (1849)
1 Mac & G 324, 333), but this does not mean thalich a case the jurisdiction of the court is ehtiousted. InInre
Shipwrecked Fishermen and Mariners' Royal Benet@eniety [1959] Ch 220, Danckwerts J expressedithg (in
which | respectfully concur) that the court has poto sanction a scheme in relation to a charitgt#ished by an Act
of Parliament in respect of matters not in confiuih the provisions of the Act, and even in resp#chose matters
which are regulated by Act of Parliament the caart entertain an application by charity trusteesotwsider whether
they should apply to Parliament for an amending Acte Shrewsbury Grammar School 1 Mac & G 324sekms
that the position may be similar in the case dfarity incorporated by Royal Charter: In re WhitetoArt Gallery
Trusts [1958] Ch 461."

28 Thus the distinction is drawn between thosexasgere the relevant Act prohibits what is soughié¢ done and
those, where no statutory prohibition is imposetithe trustees seek powers going beyond what ieegly authori-
sed. The court may intervene in the latter casebuthe former. In this connection it is convamiito record that
counsel for the Attorney General accepted thatiaan is made for restitution of an object comedisn the collection
of the museum it may be compromised on terms winiclude a disposal of the object by the trustedavour of the
claimant. In such a case if the claim had beenengaad it would have been established that thecbbjequestion
was not and never had been an objectto which thi@lption contained in section 3(4) applied. | c&e nothing
wrong with a bona fide compromise to that effeompare Binder v Alachouzos [1972] 2 QB 151.

29 In relation to his second submission counseltferAttorney General referred me to Attorney GaherGreat
Eastern Railway Co (1880) 5 App Cas 473 and ttaiaits with approval from the speeches of Lord Bbaecn and
Lord Selborne LC made by Lord Templeman in Hazéflammersmith and Fulham London Borough Council PJ29
AC 1, 29. 1did not understand counsel for eitiertrustees or CLAE to dispute the propositioaupport of which
these citations were relied on. | accept the psition.

30 In relation to his third submission counseltfag Attorney General referred me to National Anivisection
Society v Inland Revenue Comrs [1948] AC 31. LWfdght and Lord Simonds, at pp 50 and 62, quotet appro-
val from Tyssen on Charitable Bequests, 1st edg)§$ 176-177:

"However desirable the change may really be, tiveclauld not stultify itself by holding that it wésr the public
benefit that the law itself should be changed. hiEamurt in deciding on the validity of a gift muscide on the prin-
ciple that the law is right as it stands."

So, submits counsel, the court cannot enter irgajtrestion whether the public interest is bettereskby obser-
ving the statutory prohibition contained in sectB{#) or permitting trustees to give effect to mataligations at the
expense of their trust funds.

31 Counsel for the trustees suggested in his wriatgument that the issue resolves itself intogtlypgestions: (1)
does the Snowden principle apply to charities "énsel in statute”; (2) if so is there anything spkabout the British
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Museum to exclude the principle; and if so (3) rtteey Snowden principle be applied so as to perrittistees to
abstain from relying on the Limitation Acts 1933at080. In relation to the third submission colilaseepted in oral
argument that the trustees did not suggest thgtaheld do indirectly what they could not achieveedtly.

32 Counsel for the trustees developed these sutmmssim oral argument. He pointed out that thev@ten juris-
diction was exercisable altogether out of courtrst the cases relating to court approved schemegah counsel for
the Attorney General relied were not directly inrpoHe suggested that the jurisdiction existedeal with those ex-
ceptional cases in which a transaction in the puibtierest should not be inhibited by too striceance on the consti-
tution of the charity, be it statutory or merelgidtiary. He relied on the fact that the judgmértimss J in In re
Snowden, decd[1970] Ch 700 was unqualified inigliaation to charity generally whatever the natofrés founda-
tion. He suggested by reference to In re Shipwaddkishermen and Mariners' Royal Benevolent Sol&§9] Ch
220 that the Snowdenjurisdiction was in aid of angplemental to the purposes of charity in perngttn very limited
and unforeseen circumstances transactions whickdvetlierwise constitute breaches of trust.

33 Counsel for the trustees also pointed to thie éh@any direct remedy for one wishing to challetige actions of
the Attorney General or the trustees for he on hefithe Crown as parens patriae is the sole saptative of the
beneficial interest. He relied on the circumstathegthe exercise of the Snowden jurisdiction ditigive rise to any
permanent alteration in the nature of the chaHiy.asked rhetorically whether the Attorney Genirgrecluded by the
constitution of a charity from serving the publitdérest as he sees it. And why, he asked, shbeltustees of a cha-
rity be bound by their trust to do what they coesitb be morally wrong? He suggested that thetstat bar contai-
ned in section 3(4) did not oust the Snowden jictgzh but was a material factor to be considereth@ second stage,
namely, whether in the exercise of that jurisdittilbe Attorney General should permit the trusteagive effect to the
moral obligation they feel.

34 Counsel for CLAE adopted the submissions of selfor the trustees. In addition he observedithht re
Snowden, decd [1970] Ch 700 Cross J recognisepatiglayed by moral merits and submitted that salidervation
must apply to both statutory and non-statutoryitiear And if, as he submitted, moral merits mayélevant to issues
of compromise on legal merits they must be suit&ieonsideration alone and in the absence ofleggl merits. He
suggested that the bar imposed by section 3(4)otdrenabsolute because counsel for the Attornegfaéaccepted
that it did not apply in the case of a compromidéit did not exclude cases of compromise then wigyasked, should
it exclude the Snowden jurisdiction. Both, he subeni, are the normal incidents of a charitablettrus

35 In reply counsel for the Attorney General subadithat in no previous case was there any impetitoehe
exercise of the Snowden jurisdiction such as se@&id). It is that provision, he submitted, whiolakes all the diffe-
rence.

Conclusions

36 It is appropriate to acknowledge at the outsetvident sincerity of all parties to these proasgs. The cir-
cumstances give rise to a dilemma for each of théhis in precisely those circumstances that ggsential to ascer-
tain the relevant principles of law and to applgrthso that the dilemmas are resolved by the lawnahdtherwise. It
is convenient to start with a series of proposgianany of them elementary.

37 First, neither the Crown nor the Attorney Gehasaa minister of the Crown has any power to dispewith due
observance of Acts of Parliament. The pretendedepof dispensing with or suspending Acts of Parkat was
emphatically rejected by the Bill of Rights 1689Wll & Mary, sess 2, ¢ 2). Similarly the courtscathe judges are
committed to upholding the law, not sanctioningatgyres from it without lawful authority. Accorditygthe first es-
sential step is to ascertain what is prohibiteddsgtion 3(4) of the British Museum Act 1963.

38 Second, section 3(4) applies to "Objects veist¢he trustees as part of the collections of thiseam”. There
is no doubt that, given the basis on which thidiapfion is made, each of the four drawings is sactobject. It is, of
course, possible that in other proceedings the leéibr Feldmann may establish title to the drawingth the conse-
guence that they will never have been "part ofciieections of the museum”. In that event sec86t) will not pre-
clude a disposition by the trustees in their favodiis conclusion leads to two further proposision

39 Third, the compromise of a claim by the heir®ofeldmann to be entitled to the drawings dogsmmlve
any breach of section 3(4). A bonafide comprorofsiae issues of fact involved in the claim is &asding as the deci-
sion of the court to that effect, see Binder v Alagzos [1972] 2 QB 151. It may involve a recogmitthat the dra-
wings have never been part of the collections.th&t event they have never been subject to thalptioim contained
in section 3(4). For this reason | reject the argat which suggests that the power to compromiseriszzhow an
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unexpressed exception to section 3(4). It is nadception but the consequence of the limitediegipbn of section
3(4) only to objects which are part of the collens.

40 Fourth, for similar reasons | reject the arguitleat as moral considerations may be relevanhtexarcise of
the power to compromise they may alone justifyrtbe-observance of section 3(4) in relation to aigjedhich are part
of the collections. They are, alone, incapabldisépplying section 3(4) or justifying a failuredbserve its terms.

41 Fifth, it follows that any disposition by theistees in favour of the heirs of Dr Feldmann cajubgfied, if at
all, only by reference to a statutory exceptiosection 3(4). It is not suggested that the draw/fiafj within any of the
express exceptions provided for in sections 5 afrtBe British Museum Act 1963 or in section 6 loé tMuseums and
Galleries Act 1992. It was submitted that cas#mfpwithin the Snowden jurisdiction constitute amplied excep-
tion. | reject that submission. The very existentthe express exceptions negatives the recogrifi further but
implied exceptions. It is true that at the time British Museum Act 1963 was before Parliaments€bhad not
decided In re Snowden, decd [1970] Ch 700. Buttiectment of the Museums and Galleries Act 1962iged a
parliamentary opportunity to insert a further exaapif that had been thought desirable.

42 Sixth, if the drawings are part of the collen®f the museum and there is no express or imphedption in
the British Museum Act 1963 itself it would requseme other statutory authority to justify ignorithg prohibition on
dispositions. None has been suggested in this casere are provisions in the Charities Act 199%meby schemes
in relation to the funds of a charity regulatedsbgtute may be made subject to obtaining the riéguaarliamentary
approval, see sections 15(3) and 17. Similarlyetliethe jurisdiction to authorise applicationd&rliament described
by Lord Cottenham LC in In re Shrewsbury Grammardat 1 Mac & G 324, 333. Though such jurisdictismarely
exercised now its existence demonstrates thatmpthss than some statutory authority is requiogdstify a departure
from statutory obligations imposed on trustees.

43 Seventh, section 3(4) prohibits any dispositigithe trustees. The word "disposition"” is notimed. It is of its
nature a word of wide import. The context in whitis used does not require a restrictive integifen; quite the
reverse. | see no reason, and none was suggasiegliment, to limit its operation to acts so asxcude omissions.
Property in goods may be passed by a failure tagwiell as by an active delivery. Consequentigrisider that a fai-
lure to rely on relevant provisions of the LimitatiActs 1939 and 1980, otherwise than on legalcadvn order to
effect a transfer of the drawings to the heirs oFBIdmann is as prohibited by section 3(4) asdslavery by the trus-
tees. |did not understand the trustees in thieangaiment of their counsel to contend otherwise.

44 Eighth, the cases in which the court has altéredrusts or other provisions of a charity retedeby statute,
namely, In re Shipwrecked Fishermen and MarinengaRBenevolent Society [1959] Ch 220 and In re &@&ociety's
Charitable Trusts [1956] Ch 87, depend on the psibipm that the conferment of a limited power dat m those cases
give rise to an implied prohibition against anyiactoutside that limit. The proposition may or nrat have been
justified in the particular case but that can haweeffect on a case such as this when the statptowysion plainly
imposes a prohibition and the extent of the prdiuibiis clear.

45 For all these reasons | conclude that no mdnigyation can justify a disposition by the trusteésin object
forming part of the collections of the Museum iré&ch of section 3(4). There is nothing in the sleai of Cross J in
In re Snowden, decd [1970] Ch 700 to suggest otiserw The fact, if it be one, that the four considiens which led
Cross J to decide that case in the way that hagpjitly in this case cannot justify a breach of sec8#(4). What is
required is some statutory authority by way of @tam. There is none and it is beyond the powehefAttorney
General to provide one. It follows that | rejdot tsubmission that section 3(4) only becomes reteatathe stage
when the Attorney General decides whether or nek#rcise the Snowden jurisdiction. The existasfcgection 3(4)
excludes any such jurisdiction in relation to amt®missions it prohibits.

46 In the case of the Benevento Missal the Spoha#idvisory Panel concluded that restitution by Thestees of
the British Library was barred by section 3(5) lud British Library Act 1972 applying section 3(4)tbe British Mu-
seum Act 1963. In the report dated 23 March 2005 406), at para 77, the panel under the chairnipmgtihe Sir
David Hirst, recommended to the Secretary of Staelegislation should be introduced to amendBtit.sh Museum
Act 1963, the British Library Act 1972 and the Muses and Galleries Act 1992 so as to permit re&iudf cultural
objects of which possession was lost during the Biaz(1933-1945). The panel also recognised dissipility that
legislation might relate to a specific object ojeaits. | have, in effect, reached the same coiwius In my judgment
only legislation or a bona fide compromise of amlaf the heirs of Dr Feldmann to be entitled te thur drawings
could entitle the Trustees to transfer any of therthose heirs.
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47 Accordingly, subject to any further argumentathe form of my order, | will answer questior(g)]l 2 and 3
raised by the Attorney General in the Part 8 clgmm in the negative. Questions 1(b) and 1(c) dibamise and |
heard no separate argument on them. Accordingiall not answer those questions.

DISPOSITION:

Order accordingly.

SOLICITORS:

Treasury Solicitor; Head of Legal Services, Britldhseum; Harbottle & Lewis.
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