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Abstract. This article introduces the new research projéthe Geneva Art-Law Centre,
which aims to study alternative dispute resolufidBR) methods for art-related disputes. It gives
a brief introduction on the topic of the researbb project - the significant potential of ADR
mechanisms in art law - and provides an overviewhefgrowing international consideration for
ADR in art-law matters. While types of art-relat@dputes vary considerably from case to case,
certain common features may be identified to expthe need for adapted dispute resolution in
this area. The Art-Law Centre’s research projedt mwvolve the creation of an Art-Law ADR
Database recording art-related disputes worldwh@g were resolved by means of ADR methods,
as well as a thorough case analysis. To illusttladenature of the research project, this paper
specifies the different project stages and givesrgles of collected art-law cases.

1. Introduction

At the heart of a “plundering maze” regarding dexilon of Mayan pre-Columbian artifacts, the ditoia seems
deadlocked (IFAR). The Mayan cultural objects wprivately donated to the Museum of Fine Arts (MFA)
Boston in 1988 and, according to the Guatemalamigorent and archaeologists, previously looted Beghily
exported under Colombian law (Yemma & Robinson, 7J9®n the other hand, the MFA asserts that the
Guatemalan government would be barred under Uautetof limitations to press claims (lbid). To @lathis
case still seems to be unresolved (IFAR). Thisigt pne out of many art-law disputes in which Hetial and
sensitive non-legal issues can come into play aad meed to be considered in the decision-resolygrosess.
Indeed, disputes involving art and cultural propeate on the rise and they can be as multi-facatedhe
manifold forms of art itself. Art-law disputes haparticular features for which alternative disputsolution
(ADR) methods may often be more appropriate thaditional national court litigation.

In a new research project, the Geneva Art-Law @eaitms to analyze alternative methods for resolwirtg
law disputes, such as mediation or arbitration.fdsher explained below, the core of the researaljept
consists in the development of a database thatdeewt-law cases that were resolved through ADR.

“This paper was originally published in Kierkegha8. (2010) Private Law: Rights, Duties&
Conflicts.IAITL.pp.1025-1041

P The views expressed in this article are the paiisdaws of the author and do not necessarily cefleose of WIPO, its
Secretariat, or any of its Member States
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The Geneva Art-Law Centre was the first institutinrEurope entirely devoted to research in thedfifl art
law and cultural property. It was created in 199Jaaon-profit Swiss foundation and is now fullyeigrated in
the Law Faculty of the University of Geneva. Itsalm of trustees, directors and advisors includelleg
academics as well as representatives from the @aiftiwlit promotes and coordinates research in igdd bf art
law in an interdisciplinary manner. In particultine Art-Law Centre offers teaching, organizes sysigp@nd
seminars, provides legal advice to public and peiventities, issues publications and operates aiajzed
documentation centre with numerous art law refegehSimilar institutions have now been establishedtheo
countries such as AustrdljgFrancd German§ and the United Kingdofand the interest for art law has been
growing worldwide ever since.

The following provides a brief background on thetgmbial of ADR for resolving art-law disputes and
explains the nature of the new research proje¢h@fArt-Law Centre, by referring to examples oflected
cases, such as the mediation settlement between-Gall and Zurich for the return of war-looted touél
objects, the negotiation agreement regarding digavlielonging to the Feldmann family and the welbwn
arbitration concerning the restitution to MariarAinn of various Klimt masterpieces by the AustiRapublic.

2. Why ADR for Art-Law Disputes?

2.1 Particular Features of Art-Law Disputes

While there is no definition of art law, it can bederstood as an interdisciplinary area that iresuthll the
aspects of law that are connected with the creagiwhibition, reproduction, sale and transfer afgarty of both
works of art and cultural objects”, and concerregdl fields as varied as international law (botlbliguand
private), property law, copyright, insurance, casscand tax law®.

Art-law disputes are equally diverse and may ingodvvariety of private or public parties, such #wsis,
auction houses, art collectors and dealers, gafieindigenous communities, museums, States, angl mare.
Such disputes may be contractual, relating for gtano art sales, loan or insurance agreementsy iftag also
be non-contractual, concerning for example thdtuistn of a work of art that has been stolen frissnoriginal
owner, or the return of an illicitly exported cuttliobject.

While there are a variety of types of art-law digs certain common features may be identifieduchs
disputes that explain the need for adapted dismgelution methods in this area. For example, sauntkors
regard the nature of the objects involved in suisputes as special in light of their “cultural aimimaterial
value” (Byrne-Sutton, 1998, p.447). Also, the sebjmatter is often specific, which is why legal aedhnical
expertise is important for the resolution of suipdtes, which a national judge may not always have

Art-law disputes are often international, involvingarties from different cultural backgrounds. In
international art-law disputes, several nationalirt@ctions may need to be introduced in the jictgths
concerned by the dispute. This may not only belg@std lengthy, but there may also be potentiafflatrof
laws issues, as well as a risk of contradictorycomtes as legislation on art law is not fully harieed. For
example, civil and common law countries have sedifit approach as to the good-faith acquisitiostaén

1 For more details, see the Art-Law Centre’s wehstiteww.art-law.org (Retrieved September 6, 2010).

2 See the Arts Law Centre of Australia, www.artslamcau/ (Retrieved September 6, 2010).

% See the Centre of Studies on International Legap€mtion Centre d’Etudes sur la Coopération Juridique Intefaaale)
CECOJI-GDRI, Poitiers (France), below in section 0.

4 See The Institute of Art and Law IFKURtitut fiir Kunst und RechtHeidelberg (Germanyhitp:/ifkur.de (Retrieved
September 6, 2010).

® See The Institute of Art and Law, Builth Wells (t&d Kingdom)www.ial.uk.com/ (Retrieved September 6, 2010).

® See the Art-Law Centre’s websiteww.art-law.org/centre/presentation_en.ht(Retrieved September 6, 2010).
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cultural property (Renold, 2003). In that lightulyr neutral and international dispute resolutiontiods are
needed to address these concerns.

Further, art-law disputes may raise sensitive, mestessarily legal issues, of a cultural, emotioatijcal,
historical, moral, political, religious, or spirdunature. For instance, this may be the case wdeliadigenous
community is involved that claims from a museum th&urn of a cultural object that it regards asredc
Finally, remedies traditionally available in cowstich as monetary damages, may not always be apgieom
art-law disputes, which may require more sustamalbld creative solutions.

2.2 Benefits of ADR for Resolving Art-Law Disputes

Litigation in a national court may be entirely appriate in certain art-law disputes, for exampleerehan
uncooperative party is involved, or where a legaicpdent is sought. However, court litigation isemlly a
public process that concludes with a winning andsing party, which may affect professional relaships in
the art-market and may not necessarily take acaufuait the interests and issues at stake.

In light of the particular features of art-law digps, many authors have recognized the benefisDd®
(Cornu & Renold, 2010; Palmer, 2009; Siehr, 20080® Theurich, 2009, July; Kaufmann-Kohler, 1999;
Byrne-Sutton, 1998).

ADR can be defined as private, out-of-court disp@solution mechanisms, which allow parties to Inaso
their dispute in a more flexible, time and costiciht way, giving them control over the processl dhe
possibility to select one or several qualified ipeledent mediators, arbitrators or experts. ADR rapigms are
generally consensual and can only be used if aliggaconsent to submitting their dispute to ADRIP®
Arbitration and Mediation Center, 2007; Lew, Misel Kroll, 2003).

Mediation is an informal procedure in which a mealiahelps parties to settle their dispute through
facilitating dialogue and helping identifying thémterests but without imposing any decision (WIRMitration
and Mediation Center, 2009a). In arbitration, diteator renders a final and binding decision (tdbiaward)
on the parties’ dispute that is internationallyanéable under the New York Convention on the Reitiogp
and Enforcement of Foreign Arbitral Awards (1958).

Considering the nature of ADR as described abdwebénefits of ADR for the resolution of art-lavejplites
appear clear. For example, parties can choose dhgop of the mediator or arbitrator with the neagss
expertise of the art law issues at stake and arrstahding of the cultural backgrounds. Hence, rinag
restitution dispute, parties could for instanceappa mediator or arbitrator who is a specialisau-restitution
policies.

ADR also allows parties to resolve an internaticsrddlaw dispute that concerns different jurisdios in a
single neutral procedure. Parties can for examipb®se the applicable law, language and place ofatied or
arbitration. This has the advantage of avoidingeptil conflict of laws issues, and permits to d®specific
art law legal instruments as applicable law.

ADR, and in particular mediation, provides a fld&ilforum, in which legal as well as sensitive negdl
issues may be considered. Indeed, in cases whgakdbstacles, such as statutes of limitations, baaya court
action, mediation may allow parties to seek intebesed solutions that take account of moral elésndfor
example, in a dispute about the restitution of ewak that was stolen from the original owner dgrithe
Second World War decades ago and since acquirgdad faith by a cultural institution, both the tseof the
original owner and the cultural institution may baw moral interest in finding a balanced solutiab af court.
Also, in art-law disputes involving indigenous coomities, ADR may be a forum in which customary laas

" On arbitration, see for example WIPO Arbitratiorl atediation Center (2009b).
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be considered. A WIPO Study on “Customary Law amel Intellectual Property System in the Protectibn o
Traditional Cultural Expressions and Traditional ddinedge” considered that customary laws may be
incorporated into ADR proceedings such as to pmygdidance on substantive issues in a disputestalésh
adapted procedures, and to determine certain res\@dilPO, 2006).

Moreover, ADR allows parties to adopt mutually stattory solutions beyond monetary remedies. Tlgere
a wealth of possible creative solutions that panay explore, reaching from the provision of aotksg in lieu
of monetary damages to the conclusion of capacitlgling programs. In the context of art restitutidisputes,
authors have suggested solutions, such as theutiesti of the cultural object accompanied by cudtur
collaboration initiatives, the recognition of thragortance of a cultural object for the culturalritiy of one of
the parties, the conclusion of loan agreementsatitmms, specific ownership arrangements (such asedh
ownership or the creation of a trust), the creatiba copy of the disputed cultural object, thehdiawal of a
restitution claim in exchange for a monetary congagion (Cornu & Renold, 2010).

Except where otherwise required by law, ADR mecémasi allow parties, to a large extent, to keep the
proceedings and outcomes confidential, and thepbgerve their reputation and professional relatigs,
which may be key in the international market. Hoarevn certain art-law disputes, especially thaselving
considerable public interest, parties have decidguuiblish information about the outcome of théspdite. Such
information may indeed allow parties, mediators amditrators to seek guidance from previous setl®@m
agreements or arbitral awards, illustrate the appbtin of specific legal art-law provisions, theriety of
possible and available solutions, and inspire esuiiti their own dispute-resolution process. Thestigment of
the Geneva Art-Law Centre’s database with art-leages that were resolved through ADR may indeed
contribute to making such information more accedssib

3. International Consideration of ADR for the Resolition of Art-Law Disputes

The potential of ADR for the resolution of art-ladisputes has been gaining increasing international
consideration.

3.1 Institutional Level

A number of international organizations and insiitus have recognized the potential of ADR for tegolution
of disputes in the area of art and culture.

For example, in the forum of the United Nations E&ational Scientific and Cultural Organization
(UNESCOY, the Intergovernmental Committee for PromotingRegurn of Cultural Property to its Countries of
Origin or its Restitution in case of lllicit Approption (ICPRCP) has seen mediation and conciliatidded to
its mandate in 2005 in order to facilitate the netand restitution of cultural property (UNESCOQB). Specific
Rules of Procedure for Mediation and Conciliaticavén been developed by the ICPRCP for the resolwfon
such disputes.

UNESCO has been supportive of the collection obrimfation about cases over the restitution or retirn
cultural property resolved through ADR, and hasoeinaged the new research project of the Art-Lawt@en

8 UNESCO is an intergovernmental organization basd®hris, France, whose mission is to contributbeduilding of
peace, the eradication of poverty, sustainableldpweent and intercultural dialogue through educatibe sciences, culture,
communication and information (seevw.unesco.org(Retrieved September 6, 2010). It has current8/ M@mber States.

° For the status, see the ICPRCP’s websithtgi:/portal.unesco.org/culture/en/ev.php-
URL_ID=35283&URL_DO=DO_TOPIC&URL SECTION=201.htrtiRetrieved September 6, 2010).
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The UNIDROIT Convention on Stolen or lllegally Exped Cultural Objects, adopted in 1995 under the
aegis of the International Institute for the Urdfiion of Private Law (UNIDROIT}provides in Article 8(2) that
parties may agree to submit disputes over thetuéeti of stolen cultural objects or the returnilggally
exported cultural objects also to arbitration.

The World Intellectual Property Organization’s (V@IP* Arbitration and Mediation Center promotes since
1994, on a not-for-profit basis, neutral cost amdet effective ADR of international commercial dispsi
between private parti¢$.The WIPO Arbitration and Mediation Center providgifferent ADR procedures
under WIPO Rules, such as mediation, arbitratiod erpert determinatiolf. These Rules are particularly
adapted for intellectual property related dispated have been regarded as appropriate for artisputgs. The
WIPO Arbitration and Mediation Center develops iedeailored ADR services for art and cultural reegé
disputes. It thereby collaborates with WIPO’s Pawgron Intellectual Property and Genetic Resources,
Traditional Knowledge and Traditional Cultural Egpsions /Expressions of Folklore, as well as WIPO'’s
Copyright Program. In particular, it has identifiadspecific list of art and cultural heritage méalia and
arbitrators. A number of art-law cases have alrdzzbn filed with the WIPO Arbitration and Mediati@enter,
involving different stakeholders, such as an artiglleries, a museum, an indigenous community, and
producer of artistic performances.

The International Council of Museums (ICOM), a fatprofit non-governmental organization created in
1946, is also developing its mediation prograndisputes involving museums (Cummins, 2006).

Further, the Permanent Court of Arbitration heldCanference in 2003 on the “Resolution of Cultural
Property Disputes® The issues of the burden of proof, time limitatiamsl good faith that often arise in cultural
property disputes were particularly emphasized, taedadoption of specific arbitration rules for kudisputes
was considered at the Conference (van den Hou#)200

3.2 Non-binding Principles on Looted Art in the blcdust Era

Governmental reflections on the resolution of issteating to art looted during the Holocaust easehalso
included considerations of and references to ADB:. &ample, the Holocaust Era Assets Conference in
Washington in 1998 has resulted in the non-bindWgshington Conference Principles on Nazi-Confisdat
Art of December 3, 1998". Principle 11 explicitiy@urages the consideration of ADR for the resotutf
disputes in this area.

The Prague Holocaust Era Assets Conference hatd Jume 26 to 30, 2009, has reconfirmed the poteftia
ADR for resolving disputes relating to Nazi-looted. The Terezin Declaration, issued by 46 Statedume 30,
2009, refers to “alternative processes” and “alitwe dispute resolution” for facilitating “just dnfair
solutions” in matters relating to Nazi-confiscatadd looted art, thereby confirming principle 11 tbe
Washington Principles of 1998. The practical impgedhe Terezin Declaration remains to be seewéi@r, as
voiced in the context of the conference, it maynéwelly lead to the creation of a US commissiomaki the
national European advisory commissions.

Y UNIDROIT is an independent intergovernmental ofgation with its seat in Rome (se&vw.unidroit.org (Retrieved September
6, 2010). It currently has 63 Member States.

1 WIPO is an intergovernmental organization deditétedevelop a balanced and accessible internaiiutetiectual property
system, with its headquarters in Geneva, Switzdr(aaenww.wipo.int) (Retrieved September 6, 2010). It currently h2¢ 1
Member States.

2 Eor further information on the WIPO ArbitrationcaMediation Center, see www.wipo.int/amc (Retrie@egptember 6, 2010).

13 See for example, WIPO Mediation Rulesw.wipo.int/amc/en/mediation/rules/, WIPO Expeditrbitration Rules
www.wipo.int/amc/en/arbitration/expedited-rules/|R® Arbitration Rules www.wipo.int/amc/en/arbitkatirules/, WIPO Expert
Determination Rules/ww.wipo.int/amc/en/expert-determination/ruléRetrieved September 6, 2010).

¥ The results of the conference were publishedteriational Bureau of the Permanent Court of Aalbibn, 2004.

32



JICLT

Journal of International Commercial Law and Technology
Vol. 6, Issue 1 (2011)

3.3 Case Collection Efforts

Efforts have been undertaken by different entitiiegather information about art-law cases that veetded out
of court. Such listings of settled art-law casesiegally cover certain areas of art-law and/or dpeci
jurisdictions. For example, UNESCO has recentlyagegl in the collection of cases concerning thermetd
cultural property to its countries of origin or isstitution in case of illicit appropriation. Fher, the US law
firm Herrick, Feinstein LLP has compiled a chartBe&solved Stolen Art Claims”, which is availableline and
includes in particular information on the type afses, the parties and the dispute resolution metharh as
litigation, mediation and arbitration (Herrick, Rstein LLP, 2009). Also, the International Foutnoiafor Art
Research (IFAR), a US based not-for-profit educeticand research organization dedicated to integrithe
visual arts™®> makes available a collection of mainly US case damdifferent art-law topics. This collection also
includes a number of cases that were settled octat

With its new research project, the Geneva Art-Lasnite aims to compile a comprehensive database of
art-law disputes resolved through ADR worldwideeriideavours to cover as many jurisdictions as plesaind
a wide variety of art-law areas, and to undertall®eaough analysis of the collected cases.

4. The Art-Law Centre Research Project

The interest of the Geneva Art-Law Centre for aldive resolution methods for art-law disputes slét@ck to
1997 when it had organized an international comiggeon this very subject (Byrne-Sutton & Renold9)9

4.1 The Research Project

The Geneva Art-Law Centre’s new research projectAdternative Dispute Resolution Mechanisms in Adw
Disputes” was initiated by Professor Marc-André &drand officially launched in June 2010. It haseiged
funding from the Swiss National Science Foundaf®NSF)™ The goal of the research project is to create an
Art-Law ADR Database that would provide a recordadflaw disputes worldwide, which were resolved by
means of ADR methods as defined abbv&he Art-Law Centre’s research team is composefbwaf art-law
PhD candidates (Marie Boillat, Raphaél Contel amel authors of the present article) who work undher t
guidance of Professor Marc-André Renold, and tpecsoof the authors’ PhD theses are also closddyea@ to

the research project.

In particular, the project aims to examine whichety of ADR mechanisms are used in art-law disputes,
and which are the decisive criteria that have ladigs to opt for out-of-court settlement. The poojfurther
endeavours to facilitate broader conclusions onpiteetical, legal and ethical consequences of treent
increase in the use of ADR in the art-law sectorfdct, dispute settlement by means of ADR seemsate
continuously developed in the recent years andebearch project aims to analyze this trend.

It is hoped that the Art-Law ADR Database will pit a practical tool for stakeholders in the aw-la
sector that are facing disputes and are looking ifidormation on ADR options and case examples. In
deadlocked situations such as for the return of Ntayan artefacts to the Guatemalan governffietie
forecasted result of the Geneva research projegtpr@avide an incentive and guidance to conflictpagties for
the settlement of their disputes. For instancegiinymerating the different possible solutions andpm@mises

15 For further information on IFAR, see www.ifar.diRetrieved September 6, 2010).
'8 For more information on the SNSF, see www.snfRétleved September 6, 2010).
7 See section 0.2 of the present article.

18 See section 1 of the present article.
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reached between cultural institutions museums atierostakeholders, other parties in dispute may be
encouraged to explore similar approaches.

4.2 The Research Plan

The research project will be conducted in threesphaln the first phase, the structure of the AnvLADR
Database is put into place and relevant documerisrdormation on art-law cases resolved throughRA&Ye
collected. In the second phase, the collected nmdion will be analyzed. In the third phase, theutes of the
research will be discussed in conferences and @anaaitable in an appropriate publication.

Essentially, the project starts with the collectiohexisting art-related cases worldwide that haeen
resolved through ADR. Reflecting the variety of-laafated issues, the scope of this research progaches
from Holocaust art restitution practice over diphiio returns of archaeological treasures to privdééms
regarding authenticity or stolen art matters. Thdipular interest of the projected study lieshe butcome of
these disputes resolved through ADR, such as allaitvards, settlement agreements reached throudhation
or conciliation procedure and “voluntary” or “spaneous” restitution agreements. This informatiofi bé
gathered to the extent that it has been publistredtlterwise made available. In due consideratiorthef
confidentiality that often surrounds these outconties Art-Law Centre’s network will be of great iontance.
Amongst others, the Art-Law Centre is part of atednational Research Group GDRI (Groupement de
recherche international), a research network, whiahgs together scientific partners from varioosiries to
coordinate research on the theme of “Cultural ldggtand Art Law™’ A further challenge the research team
will meet is the complexity of certain cases, il various parties, intermediaries and consudtaas well as
the wide geographical scope of the study.

As a next step, the collected information and dcoenis will be registered in the Art-Law ADR Database
which will be tailored for this particular purpodeach registered work of art will be displayed he Database
together with the necessary documentation fodiegiification and provenance, as well as a reprioluof the
concerned work, where available. The databaseseille as a basis for comparison and categorizafidhe
solutions adopted in practice. Hence, in additmthe involved parties or the art object at stdke,categories
of the database will also list the method of dispegttlement involved and the achieved result.r8iuding the
provenance and description of the art object, dkagea narration of the relevant historical faétsyould be
possible to identify whether there are similaritiesthe reached settlements according to theirohest
background.

Finally, the gained results will be subject to andepth analysis and synthesis — a process whitlh wi
particularly address the privileged methods antutaircumstances which led to the choice of onthe other
method, and more specifically the implicated indéseand the manner in which they were taken into
consideration in the examined cases. The analyBifoaus in particular on cultural property restibn cases.

5. ADR at Practice - Case Examples from the Genevat-Law Centre’s Art-Law ADR Database

The ongoing practice of ADR in the art-law sectas lbeen a crucial inspiration for the developmérthis

research project. In fact, the Geneva Art-Law Gehtis already collected a number of art-law cdssswere
resolved through ADR. Three of these cases arepted hereafter to illustrate why this researchegtovas
initiated. They also give an overview of differeppes of art-law disputes, typical issues that mase, as well
as the features of the applied ADR methods.

9 Further information regarding the members of tilERBnetwork and their ongoing research projects see
http://www.cecaji.cnrs.fr/article.php3?id_articlé38andhttps://dri-dae.cnrs-dir.fr/spip.php?articleRetrieved September 6,
2010).
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5.1 Mediation Agreement between Zurich and Saint-Gancerning a Terrestrial Globe

A creative settlement has been reached in 200@ghranediation, in a dispute between the CantorSadrft-
Gall and Zurich that dates back to the religiousswaf 1712° During the so-called second “Battles of
Villmergen” between Catholic and Reformed Swiss t8as, a number of cultural objects that previously
belonged to the Abbey Library of Saint-Gall had rbéeansferred to Zurich. Through the signing of eaé®
Treaty in 1718 in Baden, Zurich had agreed to retbe large part of the cultural objects to the épbf Saint-
Gall. The rest of it, about 100 manuscripts, bogbaintings, astronomical devices and the PrinceeAbb
Bernhard Muller's cosmographical Globe are stilinigekept in the Central Library in Zurich, except fthe
globe, which is exhibited in the National Museunat{@nhenberger, 2009).

The story almost sank into oblivion if it was not & letter to the editor in a journal from Saira}Gn 1996,
claiming for the canton’s ownership of the cultugalods that had remained in Zurich (Lischer, 20TOg
increasing public debate led the Cantonal Execu@eaincil of Saint-Gall to start formal negotiatioby
addressing a request to the Canton of Zurich feir treturn (Ibid). The claim was based on legalugis
according to which the objects had never been lyapidrchased as the applicable federal law on Vraady
prohibited the robbery of cultural goods (Schonegee 2009). Zurich however, claimed that the asitjon of
property on spoils of war was legitimate underrédevant international law at that time (Ibid).

Moreover, in view of the Peace Treaty and of thaittetion that had already been made subsequethieto
war, any asserted claims were forfeited or at léast-barred according to international law andefare void
(Ibid). Eight years of unsuccessful negotiationdofeed — an intolerable situation that led the teantons to
request the Confederation to act as mediator, egided by the Swiss Constitution of 1999 (Renold02).
Under the leadership of a mediation-team assiggatido Swiss Government, political representativieth® two
cantons and the responsible body of all the comckdibraries were finally able to settle the digpum
consideration of all the involved interests (FetBrepartment of Home Affairs, 2006).

A creative solution was negotiated and finally aedpby all the involved parties at the end of AGI06.
The settlement agreement provides that Saint-@ak@ts Zurich’s ownership in the cultural objettsttare in
the hands of the National Museum and of the Cenfialary in Zurich since the happenings of 1712ricu
recognizes in return, the relevancy of the objémtghe cultural identity of Saint-Gall and agremsan unpaid
and indefinite loan of 35 manuscripts that belam¢ghe Central Library Foundation in Zurich. It is@provided
that any amendment or termination of the agreerw@mtbe made only after 38 years by a joint reqiuest the
highest executive of each party.

Furthermore, Zurich approved to produce the exgglica of the cosmographical Globe at its own egpen
which has finally been donated to Saint-Gall (Co&nRenold, 2010). The original is kept at the Swhiksional
Museum but has been lent to Saint-Gall for an &tibib of a period of four months (Federal Departimeh
Home Affairs). As agreed, an exhibition of the msgripts took place in September 2006 at the Ablibyaky,
which were in the following included in a speciahibition that took place between December 2006 and
February 2007 (Schénenberger, 2009). The replidarrim was welcomed at the Abbey Library in SainttGa
accompanied by a celebration in August 2009 andsimee then found its place on the World Heritage.S

In conclusion, the two Cantons reached a mutuatisfactory compromise that underlines the symbolic
gesture both parties were willing to make in ortierend their dispute. Indeed, instead of concludiitl a
typical judicial “black or white solution” (Renol®009, p. 1104), the parties opted for a solutioheatween.
With the acceptance of a long-term loan of the ipress manuscripts instead of their restitution, tichpse to
share the benefits of the collection into ownersn proprietorship. In addition, the creation &mading by
Zurich of the expensive copy of the cosmograph{iibe in exchange of keeping its original, symtesiz
Zurich’s willingness to donate considerable timd amoney in order to effectively compensate Saint:&lass.

2 The publicly announced agreement was reproducEceinch in Cornu & Renold (2010) and is availabitne at:
www.news.admin.ch/NSBSubscriber/message/attach/2éefé.pdf(Retrieved September 6, 2010).
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5.2 Restitution of Four Drawings by the British Mum to the Feldmann Heirs

When it comes to claims for lost cultural propeititermediary institutions often provide assistarineluding
governmental advisory commissions, such as the Mevk State Banking Department’s Holocaust Claims
Processing Office (HCP@) the UK Department of Culture, Media and Sport &pioin Advisory Panéf, or
the German “Advisory Commission on the return oftual property seized as a result of Nazi perdgenut
especially Jewish proper§?’ which issue recommendations on a given claim mag be seen as a type of
conciliator between the parties at dispute (Théura009, August). Furthermore, a few non-profitasigations
devoted to art research, such as the Internatiémahdation for Art Research (IFAR)or the Commission for
Looted Art in Europe (CLAEY, also provide information and assistance in dtteisin process.

Such an intervention was decisive in a case comgethe legacy of Arthur Feldmann, an art colledtom
Czechoslovakia with a collection of about 750 Oldd¥r Paintings that were then seized by the Nazis
(Flescher, 2006). Arthur Feldmann died in 1941 afure by the Nazis and his wife deceased in Augizhw
(Percival, 2009). The paintings were largely dispdrbut Feldmann’s grandson, Uri Peled, locatedratwof
them, including four Old Master drawings in thetBh Museum (Flescher & Wilmers, 2004)Supported by
various evidentiary documents, he approached theehia with his concern.

When the claim for the four drawings became knoam,American Professor raised doubts about the
provenance of an Old Master drawing she had irdgeritThe Liberation of St. Peteoriginally attributed to
Rembrandt (Ibid). That painting was sold at the s&@ntheby’s auction in 1946 as three of the foamiligs
from the British Museum, despite the fact that theg all been listed in 1934 in a catalogue raiédmn Otto
Benesch as part of the Feldmann collection (IbidtstH2004). Hence, the Professor discovered that t
Feldmanns had been looting victims and that theirshwere seeking reparation (Flescher & Wilmers).

In search of an “objective and scholarly intermediglbid), the professor contacted IFAR (lbid), izh
agreed to help free of charge and was able toattathe drawing as part of the Feldmann’s formdecton. It
cooperated with the Feldmann’s representativesCtimamission for Looted Art in Europe, in order &ach an
agreement and facilitate the restitution (Flesc2806). The painting was ultimately donated to Brdish
Museum by Uri Peled after it had been returnedrnoih November 2004. Sole condition for the setéetrwas
that the name of the American professor be kepfiadential;, indeed, she never asked for any mogetar
compensation (lbid). If this case had gone to ¢camtfidentiality would indeed have been diffictdtmaintain
in light of the increasing interest in and presgetage of high value art court cases.

The process of restitution for the remaining fowawings was, however, more turbulent. When the
Commission for Looted Art in Europe submitted airolaon behalf of the Feldmann family to the British
Museum in 2002, the Museum’s Trustees acknowledigatdthe artworks were wrongfully seized” and hence
recognized the “unique moral claim” (Trustees @& British Museum, 2005, 2006). The Museum and thAE:
jointly submitted a claim to the Spoliation AdvigaPanel in October 2002, indicating as “preferretlition”
that “the claimants should be compensated for thievhlue of the drawings, and that the drawingsuth
remain in the British Museum” (Hirst, 2006), notgtanding the provisions of the British Museum 2863,

21 For additional information on HCPO sketp://www.claims.state.ny.us/index.h{iRetrieved September 6, 2010).

22 For further Information on the Advisory Panel atscreports, see www.culture.gov.uk/what_we_dolfralt property/3296.aspx
(Retrieved September 6, 2010).

23 For additional information on Advisory Commissiand its members, see
http://www.lostart.de/Webs/EN/Kommission/Index.htiRetrieved September 6, 2010).

4 For more information about the organization ad aelan elaborated list of litigated and amicalefylsd art-disputes, see
www.ifar.org (Retrieved September 6, 2010).

25 For further information on the work of the Comninssand its case studies, s&#p://www.lootedartcommission.com/home
(Retrieved September 6, 2010).

% The works are: « The Holy Family » by Niccold tibate, “St Dorothy with the Christ Child” by alfower of Martin
Schongauer, “Virgin and Child adored by St Elisatatd the infant St John” by Martin Johann Schraidt “An Allegory on
Poetic Inspiration with Mercury and Apollo by Nidae Blakey”. For illustrations, see Commission obted Art, 2002.
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stipulating the duty of the Museum to keep the cisjeccomprised in its collections except for onelef few
cases expressly permitted by the Act (Section 3).

A few months later, the British Museum appealeth® Attorney-General and asked whether the addresse
would be entitled to allow the Museum’s Trusteesrieet a moral obligation that arises from the Halwt
without the necessity of amending the British MuseAct (Trustees of the British Museum, 2005). The
Attorney-General sought the guidance of the Highur€whose decisionAftorney-General v. Trustees of the
British Museum2005) ruled out such a return. Indeed, the Highr€determined that the courts and judges are
committed to upholding the law, and consequentlgheiz obliged to apply the British Museum Act (lpid
section 37). A compromise of a claim by the heiro Feldmann to be entitled to the drawings, sasltthe
recognition that the drawing had never been pathefcollection, would not involve any breach of fBritish
Museum Act (Ibid). However, moral considerationsna would not justify a compromise or exceptionle§oa
statutory authority, which was missing in this casmild permit a divergence from statutory obligas (Ibid).

Regardless of the significant consequences ofdiission for any further restitution claims assgragainst
national museums and galleries in the United Kimydds Trustees faced a challenging situation (Qapp
2008). On the one hand, the Museum had admittéd tieral accountability to the Feldmann family amdde
every effort to meet their claim. On the other haitdvas clear that the Museum could not carry any
restitution under existing law without the authpritf an Act of Parliament (Trustees of the Britigluseum,
2005).

After the High Court’'s decision, the Spoliation Astwy Panel concluded with the following
recommendation: the Feldmann heirs should receivexagratia payment from the government for ther fou
drawings as the British Museum was barred by lawestitute them (Hirst, 2006). It rejected the rdsnef a
legal compensation, given that the heirs were fagki legal claim (Ibid). An ex gratia payment wouldtead
reflect “the strength of the claimants’ moral claiend moreover allow the drawings to remain in Brdish
Museum collection (Ibid). The sum of £ 175,000 haeén determined in accordance with individual eatidmns
by several art experts (Ibid). It suggested thatdbvernment should cover these costs “as no gty or
moral blame rest[ed] with the British Museum” (Twemss of the British Museum, 2006), what the British
authorities, in fact, finally effected (Associatetess, 2006).

This case has certainly contributed to the perceiveed for a revision of Nazi-looted art policiesthe
United Kingdom, and a “Holocaust (Stolen Art) Reston Bill”2” which would allow victims of Nazi-Looted
art to choose compensation or restitution, is nefete the British Parliament (Percival 2009).

5.3 The Altmann Arbitration Case

Certainly one of the major contemporary restitutiaises concerns Maria Altmann and her battle tovircsix
Gustav Klimt masterpieces, formerly owned by herlenthe affluent Ferdinand Bloch-Bauer - patrorkbimt

himself (Burris & Schoenberg, 2005). After theimfiscation by the Nazis, three of them were tramstkto the
Austrian State Gallery in Vienna, partly relying tre will of Ferdinand’s wife Adele asking in 19&% the
paintings to be bequeathed to the Gallery (Schéevgelp, 2009). To the greatest regret of the htiesr lawyer
acknowledged the donation in exchange for the metdrsome other items, adding further complicatiorthe
case (Choi, 2005).

Subsequent to Austria’'s change of legislation i®8,%nacting post-war restitution laws to faciétahe
return of expropriated artworks to their rightfulvieers, Maria Altmann sought justice. Unable to affthe
filing fees a lawsuit in an Austrian court wouldviearequired - as they are based on the propomidimet amount

2" The Holocaust (Stolen Art) Restitution Bill is dahle on the Parliament’s website at
http://www.publications.parliament.uk/pa/cm200808kills/035/09035.i-i.htm{Retrieved September 6, 2010).
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in dispute - the Californian resident ultimatelledi suit against the Republic of Austria in the tddiStates of
America (Burris & Schoenberg).

Before any judge was able to verify the substantiegits of her allegations for unlawful expropriet;j this
landmark case was appealed before the U.S. Supféonet on the issue of sovereign immunity (lbid).
Eventually, the Court ruled iAltmann v. Republic of Austrihat the Austrian government was not falling under
the immunity exemption and that Maria Altmann coptdceed with her claim (at 688, 697)28. Four yedrs
strenuous litigation had passed, when the partigeeal to meet for a settlement conference. Duriag t
conference, the parties consented to initiate dibgnarbitration proceeding in Austria before abitaal tribunal
of three arbitrators (Choi). In a first arbitral and of January 15, 2006, the arbitral tribunal dediin favor of
Maria Altmann and her family, and ordered the Aastgovernment to return all five of the paintirtgsMaria
Altmann (Maria V. Altmann, Francis Gutmann, Trevor Mantleedgge Bentley, and Dr. Nelly Auersperg v.
Republic of Austria2006). In a second arbitral award of May 7, 2@B8,arbitral tribunal rejected the restitution
claim for a sixth painting which had a differentckground than the five others (lbid). The five paigs were
finally sold for a record setting amount to Ron&8ldLauder, who displayed them at the Neue Galeridaw
York (Glazer, 2006).

The Altmann case attracted much attention fromrdtt@ocaust victims, encouraged to seek redress
courts for the restitution of artworks, and judiciauthorities worldwide (Choi). In deciding to wittaw the
state’s immunity, the U.S. Supreme Court “revengears of precedent to the contrary (...) and opfrifee door
to other suits against foreign nations in U.S. tgfyitbid, p. 175).

Whereas the outcome of the lawsuit enabled the aitmfamily to start negotiations with Austria, the
negative repercussions of litigating such profoynatioral and strategic cases are not negligible Kdme,
2002; Burris & Schoenberg, 2005). In the multigdictional context of the claim combined with the
involvement of a state institution, a lawsuit mayléed impede on the relationship between statestseid
museums. The fact that purchasers of stolen aftared from obtaining good title possession ofattevork in
the U.S.A,, even if they had acquired the properiyood faith, may certainly have contributed te thcrease in
lawsuits in U.S. courts (Mann, 2008).

Litigation indeed often proves detrimental to inved parties, which is why more and more casesddtied
out of court. In light of the disparity of casestaslored settlement approach and agreement aemtss(1bid).
The hope remains for the Supreme Courts’ rulinghin Altmanncase to be a strong incentive for owners of
looted art to resolve their disputes in an amicaldg (Bazyler & Kearston, 2004).

6. Conclusion

These cases reflect the recent promising develofsmanthe resolution of art-related disputes. Altdive
resolution methods are indeed gaining internatiomatest at the level of governments, internatiagmstitutions
and other stakeholders in the art and cultural gntgpsector and have provided an incentive forcteation of
the ADR Art-Law Database. With this research prpjélee Geneva Art-Law Centre endeavors to positivel
contribute to this trend in reporting on the susagfsalternatively resolved art-law disputes.

2 Holding that the Foreign Sovereign Immunities £&376) and in particular its expropriation protiituit would apply retroactively
to all actions.
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